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ARGUMENT
I
PLAINTIFF HAS MARSHALLED THE EVIDENCE
IN SUPPORT OF THE TRIAL COURT'S FINDINGS
AND SHOWN THE EVIDENCE TO BE LEGALLY
INSUFFICIENT TO SUPPORT THE FINDINGS
Non-jury trial in this case took six (6) days and the trial
transcript exceeds 1250 pages. Five different experts testified
and gave technical testimony regarding business valuations and
acceptable accounting practices.

Given the limitation that

plaintiff's trial brief cannot exceed fifty (50) pages, Plaintiff
has made a concerted effort to marshall all of the evidence in
support of the findings and then demonstrate in the light most
favorable to the trial court the evidence is legally insufficient
to support the findings.

Plaintiff has demonstrated the

contested Findings of Fact are clearly erroneous as demonstrated
by the clear weight of the evidence.
An example being Finding of Fact 9, wherein the trial court
indicated it would be inequitable and a "double charge" to add
the charitable contributions to the value of the businesses for
valuation purposes and to Sam Barberfs personal income for
purposes of computing alimony and child support.

The trial court

concluded because charitable contributions were added back into
the income stream of the businesses by all four of the business
appraisers, and then multiplied by a factor of 1.25 to 4.5,
precluded adding the charitable contributions to Sam Barber!s
1

personal income.
The Court failed to consider, and is shown by the clear
weight of the evidence, that Kevin Yeanopolos used a figure of
$150,000.00 per year as Sam Barber's salary in computing his
business valuations

( R at 432-434).

David Dorton, business

evaluator, called by Patricia Barber, used a figure in his
business evaluations entitled Fair Market Value Owner's
Compensation based upon national automotive industry standards
for Sam Barber's compensation (Exhibit 28 at page 17).
Therefore, both evaluators independently determined their
compensation expense for Sam Barber from national automotive
dealership industry standards.

Neither evaluator, Kevin

Yeanopolas or David Dorton calculated their business valuations
using Sam Barber's salary reported for tax purposes or the salary
used by the trial court to compute Sam Barber's child support and
alimony obligations.
II
THE TRIAL COURT INAPPROPRIATELY
ATTRIBUTED THE CHARITABLE CONTRIBUTIONS PAID BY THE BARBER BROTHERS'
BUSINESSES AS INCOME OF THOSE ENTITIES
A.

Sam Barber owns sit 50% of Barber Brothers Pontiac-

Oldsmobile Dealership and has the ability to take the business's
charitable contributions as salary,

Sam Barber owns 51.50% of

Barber Brothers Pontiac-Oldsmobile, Inc., a Subchapter "S"
Corporation.

No one can dictate to Sam Barber how to operate

that dealership.

The Barber brothers undoubtedly maintain a good
2

working relationship with each other, considering the businesses
are interrelated.

If Sam Barber's salary is increased by the

Court imputing charitable contributions and other monetary
benefits received by him, it is reasonable to conclude his
brothers would understand this is a legal decision binding upon
Sam Barber.

The monetary impact on the businesses would be

minimal, that is, less charitable contributions paid on behalf of
Sam Barber replaced by salary to pay alimony, child support or
business pay out to Patricia Barber.
Sam Barber argues he has no control over the charitable
contributions taken by his various businesses and does not have
the ability to take charitable contributions in the form of
salary.

Sam Barber seems to be arguing he is forced to accept

the sums paid to his church and charities as a business expense.
Mark Papanikolas, CPA, conceded Sam Barber has discretion
over the charitable contributions made by the Barber Brothers
businesses since it is a business philosophy to make charitable
contributions.

( R at 976). Over 50%, $33,500.00, of the

Barber Brothers Pontiac Oldsmobile dealership charitable
contributions made in 1994, went to Sam Barber1s church.

(See

Exhibit #62). Charitable contributions of $3,200.00 went to a
private school with which Sam Barber is associated
#62).

(Exhibit

In 1994, Barber Brothers Pontiac Oldsmobile dealership

paid a total of $66,646.00 in charitable contributions (Exhibit
#62) .
The issue of imputing to Sam Barberfs personal income the
3

charitable contributions made by his business is more of a legal
determination than a contested factual issue.

Patricia Barber

has documented that Sam Barber has the ability to earn, or
otherwise receive, a salary of $150,000.00 per year considering
all monetary funds available to him through his businesses.
B.

The trial court1s Finding is erroneous that adding

charitable contributions both to the businesses for valuation
purposes and to Sam Barber's personal income is a double charge.
The trial court did not remember or understand that both of
Patricia Barber's business evaluators Kevin Yeanopolas and David
Dorton ignored Sam Barber's alleged salary as per his tax returns
and used an industry standard for reasonable compensation for Sam
Barber in valuing the Barber Brothers businesses.

Admittedly the

trial lasted over a month and the evidence was technical in
nature.
Both Kevin Yeanopolos and David Dorton desired to
"normalize" the earnings of the business to determine its true
earning capacity.

Both evaluators, independently, looked to

industry standards for a reasonable compensation for an
individual performing the duties and responsibilities of Sam
Barber.

Each of them independently came up with a figure of

reasonable compensation for Sam Barber that should be deducted as
a salary expense from the revenue produced by the business.
Having determined an industry wide reasonable salary for Sam
Barber, both evaluators concluded charitable contributions, LIFO
inventory adjustments overstating cost of goods sold, and
4

accelerated depreciation expense should be added to business net
income to properly determine the true income of the business.
Kevin Yeanopolos, in his business evaluation used a figure
of $150,000.00 in 1995 as salary for Sam Barber based upon the
automotive dealership industry

( R at 434). Also, see Exhibit

A-l found on page 43 of Kevin Yeanopolos business valuation,
Trial Exhibit No. 12.
David Dorton, independently used a figure for owner's
compensation which he called "Fair Market Value Owner's
Compensation" by determining average officer's compensation as a
percent of sales, as compiled by Robert Morris' Associates in its
Annual Statement Studies.

See page 17 and Appendix A of Exhibit

28, David Dorton's Valuation.

I

Debbie Kelly, CPA, testified she had thirteen (13) years of
experience, as an accountant, in the auto dealership industry
( R at 796). She gave her opinion that Sam Barber's salary should
be calculated at $150,000.00 per year ( R at 800). She used as
her basis to determine a reasonable salary for a person

|

performing Sam Barber's duties a per cent of sales as compiled by
Robert Morris' Associates.

Debbie Kelly estimated Sam Barber had

available to him for compensation $220,520.00 after averaging
non-cash disbursements for depreciation, inventory adjustments
and charitable contributions
three (3) year average

( R at 814). This figure is a

( R at 814). She testified a reasonable

annual salary for Sam Barber would be $150,000.00 per year
at 800, 813-816).

(R

Pursuant to Section 78-45-7.5 (4) (a), U.C.A.,
5

Sam Barber's annual salary should be determined to be $150,000.00
which includes available funds from charitable contributions,
accelerated depreciation, LIFO inventory adjustments, attorney
and appraisal fees.
None of the business evaluators or accountants called by
Patricia Barber used Sam Barber's 1995 W-2 salary of $78,000.00
in valuing the businesses.

The salary expense for Sam Barber

used by Patricia Barber business evaluators in valuing the
business was a significantly higher sum than the actual salary
figure used by the trial judge in calculating Sam Barber's child
support and alimony. There has not been a "double charge" to Sam
Barber as the business evaluations for all years were based on
compensation as per the automobile dealership industry, not what
Sam Barber claimed he was earning.
Sam Barber now claims his two business evaluators, Ken
Schmidt and Mark Papanikolas, erroneously used income for the
businesses as per the tax returns and added back to the business
net income adjustments for charitable contributions and LIFO
inventory adjustments to arrive at an adjusted business net
income.

He alleges his own business valuations are incorrect and

have overvalued his businesses. Neither of his evaluators
attempted to determine a reasonable industry wide salary for Sam
Barber to deduct as owner's compensation expense from business
revenue.

Sam Barber's apparent remedy is to argue the trial

court should not in calculating his child support and alimony,
consider his compensation includes charitable contributions,
6

attorney and business evaluation fees paid by his company, funds
available from accelerated appreciation, and LIFO inventory
adjustments.
Sam Barber should not profit by his own erroneous business
evaluations when his experts made no effort to "normalize" the
income of the businesses and simply used income as per the tax
returns.

Sam Barber's salary compensation should include his

business perks and all available funds.

Sam Barber appears to be

arguing his own business valuations offered to the Court now lack
credibility and cannot be relied upon by the Court.
Sam Barber claims he is "double charged" because his salary
which is deducted from revenue to determine the amount of net
income of the businesses should be consistent with his salary
utilized for alimony and child support purposes.

Both of

Patricia Barber business evaluators used a salary near
$150,000.00 per year for a person performing Sam Barber's duties.
Both evaluators, Kevin Yeanopolos and David Dorton, started with
the premise in valuing the businesses they must use industry
standards for Sam Barber's compensation, not what he reported as
his salary.
In attempting to "normalize" the business income or "cash
flow" of the Barber brothers companies, Kevin Yeanopolos, CPA,
made various adjustments to the companies reported earnings.
Commencing on page 16 of Exhibit 12, Valuation Report, prepared
by Kevin R. Yeanopolos, adjustment no. 6, made note the
owners/officers of the companies appear to be under/over
7

compensated based upon industry estimates.

Mr. Yeanopolos

adjusted compensation for each of the three Barber brothers
having management responsibility for the dealerships (Sam Barber,
Fred Barber, ChucK Barber) for the five (5) year period ending
December 31, 1995, The total adjustments increased expenses
$214,780.00 for Barber Brothers Pontiac-Oldsmobile and decreased
expenses by $31,310.00 and $214,790.00 for Barber Brothers Motor
Company, and Barber Brothers Imports, respectively.
Patricia Barker's second evaluator, David Dorton, also
adjusted owner's compensation to an industry average as per
Robert Morris Associates statistical data.

Therefore, both of

Patricia Barber's evaluators used a salary for Sam Barber to
determine the value of the businesses which is consistent with
the salary urged fry Patricia Barber to determine Sam Barber's
alimony and child support obligation.

Ill
THE TRIAL COURT INCORRECTLY
DETERMINED THE PARTIES INCOME
FOR PURPOSES OF ESTABLISHING
ALIMONY AND CHILD SUPPORT

The facts are not disputed as to the amount of charitable
contributions made by the businesses in which Sam Barber has an
ownership interest.

The facts are not disputed as to the amount

of necessary monthly living expenses of Sam Barber and Patricia
Barber as set forth in Findings of Fact 47 and 51. What is
8

disputed is the legal determination made by the trial court that
charitable contributions made by Sam Barber's business should not
be attributable to Sam Barber as part of his available income.
Findings of Fact 9 states the value of the charitable
contributions paid by the entities in which Sam Barber owns a
business interest should not be attributable to his personal
income.
All of the facts have been marshalled concerning Sam
Barber's income and the amount of charitable contributions paid
by his businesses.
uncontroverted.

The facts concerning the issues are clear and

The evidence presented to the court in support

of the trial court's findings as to the available income of Sam
Barber is legally insufficient to support the trial court's
determination Sam Barber's monthly income should exclude
charitable contributions made by his businesses to his church and
charities.
The trial court failed to consider the ability of Sam Barber
to provide support as required by Jones vs. Jones r 700 P.2d 1072,
1975 (Utah 1985); Gramme vgf Gramme, 587 P.2d 144 (Utah 1979).
When asked if the payments for charitable contributions was an
election on his part, Sam Barber responded that's a choice my
brothers and I have made because of our spiritual convictions
( R at 162 and 1222) . Mark Papanikolas testified the Barber
brothers have a philosophy charitable contributions are a company
expense.

Barber Brothers companies have above average promotion

and advertising expense in addition to charitable contributions
9

paid ( R at 1221).

However, Section 78-45-7.5 (4) (a) , U.C.A.,

permits only those expenses necessary to allow the business to
operate at a reasonable level to be deducted from gross receipts.
Sam Barber is avoiding double taxation on personal income to him
by having his charitable contributions paid by his businesses
rather than receiving those monies in the form of compensation
and then paying charitable contributions

( R at 442).

Child support was calculated based upon the Uniform Child
Support Guidelines after determining Sam Barber monthly gross
income was $8,025.00 (Findings of Fact 7), and Patricia Barber's
monthly gross income was $1,213.00 (Findings of Fact 6).

Because

the trial court failed to properly consider all available income
to Sam Barber alimony and the child support has been incorrectly
determined.
In regard to the claim $18,000.00 paid by Barber Brothers
Pontiac-Oldsmobile dealership toward Sam Barberfs attorney and
business valuation fees has been misrepresented and
mischaracterized, Sam Barber testified repaying of those sums
carried as accounts receivable depends on what happens after the
trial, if I can pay them then, I!ll be required to pay them ( R
at 191). In the past, accounts receivable due from Sam Barber
for taxes and family orthodontic expense have been written off
( R at 189-192) . Sam Barber did not testify he signed a
Promissory Note to repay his business the sums spent for
attorneys and business fees.

The company lists the obligation as

an account receivable from the owner of the business.
10

Kevin Yeanopolos in his valuation, exhibit 12, adjusted
certain receivables and payables involving shareholders as there
existed no formal notes or payment histories. Kevin Yeanopolos
increased officer compensation to shareholders in Barber Brother
Pontiac-Oldsmobile by $83,600.00 in his evaluation of the
businesses.

See page 16 of Trial Exhibit 12.

IV
PLAINTIFF IS ENTITLED TO
AN INCREASE IN ALIMONY AND
CHILD SUPPORT IF CHARITABLE
CONTRIBUTIONS AND OTHER
MONETARY BENEFITS ARE ADDED
TO SAM BARBER'S PERSONAL INCOME
Sam Barber in his appeal brief, failed to address the issue
if charitable contributions and other available monetary funds
are added to his personal income the trial court incorrectly
calculated child support.

Child support was based upon Sam

Barber's monthly gross income of $8,025.00 and Patricia Barber's
monthly gross income of $1,213.00 and the present Uniform Child
Support Guidelines.

If Sam Barber's income includes charitable

contributions and other available business funds, his child
support obligation is clearly erroneous.
As to alimony, if Sam Barber's income includes charitable
contributions as well as other monetary funds available to him,
his monthly income would be $12,500.00. If Sam Barber's income is
calculated at $150,000.00 per year, he has net monthly income of
11

$8,250.00

($12,500 X .66% per month).

After paying alimony of

$300.00, child support of $687.00, property settlement of
$2,117.00, he has $5,106.00 remaining. Findings of Fact 47,
determined his monthly expenses to be somewhere between $3,200.00
and $3,680.00.

There would remain a surplus of $1,426.00 to

$1,916.00 per month to Sam Barber.

The trial court is in effect

requiring Patricia Barber to pay monthly living expenses for
herself and her son from her stock buy out.

It is inequitable to

require her to support herself from the sale of her stock when
Sam Barber has the surplus of $1,426.00 to $1,916.00 per month
income.
The trial judge, in his Court Ruling of June 10, 1996,
Exhibit 3, pages 20-21, plaintiff1s Addendum to trial brief,
indicated if there was sufficient income he would award alimony.
He was troubled by Patricia Barber having to use her stock equity
to support herself.

The trial judge stated Patricia Barber was

in effect paying part of the alimony obligation that Sam Barber
would otherwise have.
V
THE TRIAL COURT ERRED IN
VALUING SAM BARBER'S INTEREST
IN THE BARBER BROTHER'S ENTITIES

Sam Barber asserts the trial court was not required to
average the adjusted values of the four (4) appraisals in valuing
his interest in the businesses.

However, the trial court in
12

Findings of Fact 42, determined the value of Sam Barber's
business interests are most appropriately determined by taking an
average of the post discount valuations of the four (4)
appraisers.

In Findings of Fact 42, the trial court listed the

four (4) appraisers final post-discount values to be as follows,
to-wit:
Kevin Yeanopolos
David Dorton
Ken Schmidt
Mark Papanikolas

$

837,920.00
885,272.00
716,383.00
473,700.00

$2,913,275.00
The average of the four (4) appraisals is $728,318.00
(Findings of Fact 42). The trial court determined Patricia Barber
was entitled to one-half, that is, $364,159.00.
The trial court in its Court Ruling of June 10, 1996, found,
on page 18, of Exhibit 3, Addendum to plaintiff's trial brief,
that Patricia Barber's share was actually $363,793.00.

The trial

court did invite the parties to check his math (page 15 of Court
Ruling of June 10, 1996, Exhibit 3, Addendum, plaintiff's trial
brief).

Sam Barber's counsel in preparing the Findings of Fact

made some mathematical corrections and those are set forth in
Findings of Fact 42, accepted by the trial court. Specifically,
Sam Barber's counsel made mathematical changes to Kevin
Yeanopolos and David Dorton's post-discount values from what the
trial court actually recited in his Court Ruling of June 10,
1996.

Compare pages 15 and 16 of the Court Ruling of June 10,

1996 with Findings of Fact 42.
13

On page 17 of the Court Ruling of June 10, 1996, the trial
judge found Mark Papanikolas's final valuation of Sam Barber's
interest to be $473,700.00.

However, Mark Papanikolas testified

at trial he would raise his final valuation by $69,000.00 as he
believed a portion of the depreciated book value of fixed assets
should be added back to arrive at a correct value

( R at 918).

Sam Barber's counsel asked Mark Papanikolas if we added back
$69,000.0 to Mr. Barber's value of $473,000.00, are we in the
neighborhood of $540,000.00 to which Mark Papanikolas agreed
( R at 918-919) .
Sam Barber's counsel then asked Mark Papanikolas if there
were any other adjustments to be made and he responded there was
an additional adjustment of $20,000.00 ( R at 954). Mark
Papanikolas acknowledged that Barber Brothers Automotive
Services, Inc. had prepaid some income taxes, as pointed out by
Debbie Kelly, CPA ( R at 954). Sam Barber's counsel then
questioned Mark Papanikolas if $20,000.00 should be added to the
$540,000.00 for final valuation of approximately $560,000.00
( R at 954-955) . Mark Papanikolas agreed Sam Barber's interest
in the various Barber Brothers entities should be valued at
approximately $560,000.00

( R at 955).

Mark Papanikolas final valuation for Sam Barber's interest
should be $473,700.00 plus $69,000.00, plus $20,000.00 totaling
$562,700.00.

Sam Barber's counsel knew that $473,700.00 was not

the correct amount to use because he questioned Mark Papanikolas
about the changes on direct examination.
14

Yet, in calculating

Patricia Barber's interest, he used the erroneous figure of
$473,700.00. Patricia Barber should be permitted to correct this
error.
In Findings of Fact 32, inasmuch as Ken Schmidt did not
value Barber Brothers Automotive Services, Inc. and the Family
Partnership, the trial court took an average of the post-discount
value for Automotive Services, Inc. of $90,160.00 from Kevin
Yeanopolos, $86,800.00 from David Dorton, and $59,700.00 from
Mark Papanikolas.

The trial court then averaged those three (3)

amounts adding the sum of $78,886.00 for the value of Barber
Brothers. Automotive Services, Inc. to Ken Schmidt!s valuation.
Sam Barber's counsel used the erroneous figure of $59,700.00
for Mark Papanikolas in valuing Barber Brothers Automotive
Services, Inc. knowing that Mark Papanikolas testified that
Automotive Services, Inc. valuation should be increased from
$59,700.00 to $79,700.00

( R at 951-955).

The proper calculation for Ken Schmidt's value of Sam
Barber's interest in Barber Bros. Automotive Services, Inc.,
after taking post-discounts is:
Mark Papanikolas
Kevin Yeanopolos
David Dorton

$ 79,700.00 ($59,700.00 + $20,000.00)
$ 90,160.00
$ 86,800.00
$256,660.00 + 3 = $85,553.00

The trial court then assigned a value of $62,916.00 for the
value of the Family Partnership to Ken Schmidt's valuation by
using an average of Kevin Yeanopolos and David Dorton's valuation
of the Family Partnership.
15

Therefore, Ken Schmidt's valuation of Sam Barber's interest
in the three (3) automotive dealerships, including values for
Automotive Services, Inc. and the Family Partnership, is
calculated as follows:
$574,580.00
85,553.00
62,916.00

(Findings of Fact 31 for the 3 dealerships)
Automotive Services, Inc. corrected value
Family Partnership (Findings of Fact 32)

$723,049*00
The trial court in Findings of Fact 42 intended to average
the values of all four (4) appraisers after taking court ordered
discounts as follows:
Kevin Yeanopolos
David Dorton
Ken Schmidt
Mark Papanikolas

$ 837,920.00
885,272.00
723,049.00
562,700.00
$3,008,941,00

The average of the four (4) appraisers is $752,235.00 and
Patricia Barber's one-half interest is $376,117.00. Therefore,
the trial court has committed a clerical error of $11,958.00,
computed as follows:
$376,117.00
-364,159.00
$ 11,958.00
Sam Barber argues the $11,958.00 clerical mistake should not
be corrected.

He does not dispute it was a clerical error or the

mistaken amount has not been correctly calculated by Patricia
Barber.

He argues the issue was not preserved at trial.

The trial transcript was not filed by the court reporter
until the summer of 1997.

The court reporter filed a request for
16

extension of time requesting the transcript be filed on June 16,
1997.

Not until the transcript is filed, could the clerical

mistake be verified by Patricia Barber.
Under Rule 60(a) of the Utah Rules of Civil Procedure,
clerical mistakes and judgments may be corrected.

Rule 60(a)

states:
Clerical mistakes in judgments, orders or
other parts of the record and errors therein
arising from oversight or omission may be
corrected by the court at any time of its
own initiative or on the motion of any party
and after such notice, if any, as the court
orders. During the pendency of an appeal,
such mistakes may be so corrected before the
appeal is docketed in the appellate court,
and thereafter while the appeal is pending
may be so corrected with leave of the appellate
court.
In Stanger vs. Sentinel Sec. Life Ins. Co.f 669 P.2d 1201,
1206 (Utah 1983), the Supreme Court of Utah held under Rule
60(a), the trial court may correct clerical mistakes and
judgments at any time.

The Utah Supreme Court cited with

approval the comment to Rule 60(a), Federal Rules of Civil
Procedure:
It matters little whether an error was made
by the court clerk, the jury foreman, counsel,
a party, or the judge himself, so long as it
is clearly a formal error that should be
corrected in the interest of having judgment,
order, or other part of the record reflect
what was done or intended. 669 P.2nd at 1206.
In this case, the trial court intended to use the final
adjusted valuation of Mark Papanikolas.

Mark Papanikolas

testified under oath, he would change his final valuation from
17

$473,700.00 and add the sum of $69,000.00 for depreciation and
$20,000.00 for income tax adjustment for a final valuation of
$562,700.00.
It is understandable the trial court in its June 10, 1996
Court Ruling, issued several months after the trial, used the
figure of $473,700.00 from Exhibit 16, Mark Papanikolas's
valuation.

The trial court failed to add the corrections made by

Mark Papanikolas during trial as documented in the record byPatricia Barber.

It cannot be disputed the trial court intended

to use the correct final valuation as testified to by Mark
Papanikolas in averaging all of the appraisals.
Patricia Barber does not waive her claim the trial court
erred in accepting Mark Papanikolas's business valuation.
Patricia Barber argues that due to the lack of independence and
objectivity of Mark Papanikolas's, the trial court should not
have received Mark Papanikolasfs business valuation and it was
prejudicial error to do so.

Mark Papanikolas, on average bills

out to Barber Brothers $3,500.00 per month for his accounting
services ( R at 969). Mark Papanikolas has loaned Barber
Brothers $25,000.00 and is receiving interest only payments

(

R at 881). Furthermore, Mark Papanikolas1 sister, Christine, has
loaned to Barber Brothers $200,000.00

( R at 881). The trial

court abused its discretion in permitting Mark Papanikolas!s
business valuation to be used at all.
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VI
PLAINTIFF HAS NOT INTENTIONALLY
DELAYED THESE PROCEEDINGS CONSTITUTING ON ALTERNATIVE BASIS
FOR AFFIRMANCE OF THE TRIAL
COURT'S DECISION
Sam Barber argues the trial court specifically found the
plaintiff intentionally delayed this matter for a period of
fifteen (15) months in 1993 and 1994 in order to take advantage
of a brighter outlook in the auto dealership industry.
Patricia Barber requested and the Court ordered the
businesses be valued at the time of the divorce.

Business

evaluator, David Dorton, was permitted to update his previous
business valuation and Kevin Yeanopolos allowed to prepare his
valuation. It should be noted that trial in the above-entitled
matter scheduled for May, 1996 was not continued at the request
of plaintiff, Patricia Barber, but was continued due to the trial
court's calendar.

Trial scheduled for September, 1996 was

continued as Sam Barber was involved in an airplane accident.
Thereafter, the trial court set trial for February, 1996 at which
time the case was finally tried.

CONCLUSION
Patricia Barber requests the trial court be ordered to
calculate Sam Barber's annual income to include his charitable
contributions, attorney and valuation fees paid by his company,
accelerated depreciation taken, and funds available from LIFO
19

inventory adjustments.

The trial court should be ordered to

calculate the child support and alimony upon Sam Barber earning
$150,000.00 per year.

The trial court should be ordered not to

automatically terminate Patricia Barber's alimony after 18 years
5 months; alimony should be permanent.

The trial court should be

ordered to receive the capitalization of excess earnings method
utilized by Kevin Yeanopolos as a proper method to calculate Sam
Barber's business interest.

The trial court should be ordered

not to deduct marketability and minority interest discounts as
Sam Barber's business interests are not being sold.

Mark

Papanikolas's valuation should be excluded because of his lack of
objectivity and independence being Sam Barber's personal CPA.
All clerical errors in valuing Sam Barber's interest in Barber
Brothers should be corrected.

Sam Barber should be ordered to

contribute toward payment of Patricia Barber's business appraisal
fees and attorney fees.
DATED this ^j)

day of May, 1998.

'ROBERT L. NI
Attorney for Plaintiff7
Appellant
Patricia Barber

CERTIFICATE OF MAILING
I hereby certify that I mailed four (4) true and correct
copies of the foregoing Reply Brief of Plaintiff/Appellant,
Patricia Barber, postage prepaid, this J/
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day of May, 1998, to

Douglas B. Thomas, 635-25th Street, Ogden, Utah 84401

ROBERT L. WEELEY
Attorney for Plaintiff^
Appellant
Patricia Barber
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